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constitute removal for purposes of the 
Act. 

(b) Determination of deportability. (1) 
An alien who has been admitted to the 
United States under the provisions of 
section 217 of the Act and of this part 
who is determined by an immigration 
officer to be deportable from the 
United States under one or more of the 
grounds of deportability listed in sec-
tion 237 of the Act shall be removed 
from the United States to his or her 
country of nationality or last resi-
dence. Such removal shall be deter-
mined by the district director who has 
jurisdiction over the place where the 
alien is found, and shall be effected 
without referral of the alien to an im-
migration judge for a determination of 
deportability, except that an alien who 
was admitted as a Visa Waiver Pro-
gram visitor who applies for asylum in 
the United States must be issued a 
Form I–863 for a proceeding in accord-
ance with 8 CFR 208.2(c)(1) and (c)(2). 

(2) Removal by the district director 
under paragraph (b)(1) of this section is 
equivalent in all respects and has the 
same consequences as removal after 
proceedings conducted under section 
240 of the Act. 

(c)(1) Removal of inadmissible aliens 
who arrived by air or sea. Removal of an 
alien from the United States under this 
section may be effected using the re-
turn portion of the round trip passage 
presented by the alien at the time of 
entry to the United States as required 
by section 217(a)(7) of the Act. Such re-
moval shall be on the first available 
means of transportation to the alien’s 
point of embarkation to the United 
States. Nothing in this part absolves 
the carrier of the responsibility to re-
move any inadmissible or deportable 
alien at carrier expense, as provided in 
the carrier agreement. 

(2) Removal of inadmissible and deport-
able aliens who arrived at land border 
ports-of-entry. Removal under this sec-
tion will be by the first available 
means of transportation deemed appro-
priate by the district director. 

[53 FR 24901, June 30, 1988, as amended at 56 
FR 32953, July 18, 1991; 62 FR 10351, Mar. 6, 
1997; 74 FR 55738, Oct. 28, 2009] 

§ 217.5 Electronic System for Travel 
Authorization. 

(a) Travel authorization required. Each 
nonimmigrant alien intending to travel 
by air or sea to the United States 
under the Visa Waiver Program (VWP) 
must, within the time specified in 
paragraph (b) of this section, receive a 
travel authorization, which is a posi-
tive determination of eligibility to 
travel to the United States under the 
VWP via the Electronic System for 
Travel Authorization (ESTA), from 
CBP. In order to receive a travel au-
thorization, each nonimmigrant alien 
intending to travel to the United 
States by air or sea under the VWP 
must provide the data elements set 
forth in paragraph (c) of this section to 
CBP, in English, in the manner speci-
fied herein. 

(b) Time. Each alien falling within 
the provisions of paragraph (a) of this 
section must receive a travel author-
ization prior to embarking on a carrier 
for travel to the United States. 

(c) Required elements. ESTA will col-
lect such information as the Secretary 
deems necessary to issue a travel au-
thorization, as reflected by the I–94W 
Nonimmigrant Alien Arrival/Departure 
Form (I–94W). 

(d) Duration. (1) General Rule. A trav-
el authorization issued under ESTA 
will be valid for a period of two years 
from the date of issuance, unless the 
passport of the authorized alien will 
expire in less than two years, in which 
case the authorization will be valid 
until the date of expiration of the pass-
port. 

(2) Exception. For travelers from 
countries which have not entered into 
agreements with the United States 
whereby their passports are recognized 
as valid for the return of the bearer to 
the country of the foreign-issuing au-
thority for a period of six months be-
yond the expiration date specified in 
the passport, a travel authorization 
issued under ESTA is not valid beyond 
the six months prior to the expiration 
date of the passport. Travelers from 
these countries whose passports will 
expire in six months or less will not re-
ceive a travel authorization. 

(e) New travel authorization required. A 
new travel authorization is required if 
any of the following occur: 
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(1) The alien is issued a new passport; 
(2) The alien changes his or her 

name; 
(3) The alien changes his or her gen-

der; 
(4) The alien’s country of citizenship 

changes; or 
(5) The circumstances underlying the 

alien’s previous responses to any of the 
ESTA application questions requiring a 
‘‘yes’’ or ‘‘no’’ response (eligibility 
questions) have changed. 

(f) Limitations. (1) Current authoriza-
tion period. An authorization under 
ESTA is a positive determination that 
an alien is eligible, and grants the 
alien permission, to travel to the 
United States under the VWP and to 
apply for admission under the VWP 
during the period of time the travel au-
thorization is valid. An authorization 
under ESTA is not a determination 
that the alien is admissible to the 
United States. A determination of ad-
missibility is made only after an appli-
cant for admission is inspected by a 
CBP Officer at a U.S. port of entry. 

(2) Not a determination of visa eligi-
bility. A determination under ESTA 
that an alien is not eligible to travel to 
the United States under the VWP is 
not a determination that the alien is 
ineligible for a visa to travel to the 
United States and does not preclude 
the alien from applying for a visa be-
fore a United States consular officer. 

(3) Judicial review. Notwithstanding 
any other provision of law, a deter-
mination under ESTA is not subject to 
judicial review pursuant to 8 U.S.C. 
217(h)(3)(C)(iv). 

(4) Revocation. A determination under 
ESTA that an alien is eligible to travel 
to the United States to apply for ad-
mission under the VWP may be re-
voked at the discretion of the Sec-
retary. 

(g) Compliance date. Once ESTA is im-
plemented as a mandatory program, 60 
days following publication by the Sec-
retary of a notice in the FEDERAL REG-
ISTER, citizens and eligible nationals of 
countries that participate in the VWP 
planning to travel to the United States 
under the VWP must comply with the 
requirements of this section. As new 
countries are added to the VWP, citi-
zens and eligible nationals of those 
countries will be required to obtain a 

travel authorization via ESTA prior to 
traveling to the United States under 
the VWP. 

[73 FR 32452, June 9, 2008] 

§ 217.6 Carrier agreements. 

(a) General. The carrier agreements 
referred to in section 217(e) of the Act 
shall be made by the Commissioner on 
behalf of the Attorney General and 
shall be on Form I–775, Visa Waiver 
Pilot Program Agreement. 

(b) Termination of agreements. The 
Commissioner, on behalf of the Attor-
ney General, may terminate any car-
rier agreement under this part, with 5 
days notice to a carrier, for the car-
rier’s failure to meet the terms of such 
agreement. As a matter of discretion, 
the Commissioner may notify a carrier 
of the existence of a basis for termi-
nation of a carrier agreement under 
this part and allow the carrier a period 
not to exceed 15 days within which the 
carrier may bring itself into compli-
ance with the terms of the carrier 
agreement. The agreement shall be 
subject to cancellation by either party 
for any reason upon 15 days’ written 
notice to the other party. 

[62 FR 10352, Mar. 6, 1997] 

§ 217.7 Electronic data transmission 
requirement. 

(a) An alien who applies for admis-
sion under the provisions of section 217 
of the Act after arriving via sea or air 
at a port of entry will not be admitted 
under the Visa Waiver Program unless 
an appropriate official of the carrier 
transporting the alien electronically 
transmitted to Customs and Border 
Protection (CBP) passenger arrival 
manifest data relative to that alien 
passenger in accordance with 19 CFR 
4.7b or 19 CFR 122.49a. Upon departure 
from the United States by sea or air of 
an alien admitted under the Visa Waiv-
er Program, an appropriate official of 
the transporting carrier must elec-
tronically transmit to CBP departure 
manifest data relative to that alien 
passenger in accordance with 19 CFR 
4.64 and 19 CFR 122.75a. 

(b) If a carrier fails to submit the re-
quired electronic arrival or departure 
manifests specified in paragraph (a) of 
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